MEMORANDUM

TO: Dave Arland / Indiana Broadcaster’s Association, Inc.
FROM: Scott Leisz and Dan Byron

DATE: August 21, 2024

RE: Firearm Advertising Regulations

What regulations should one keep in mind when advertising for an online firearm business?

When it comes to advertising, firearms are regulated similarly to other consumer products.
In essence, all firearm advertising must be comply with FTC regulations, and thus, must be truthful
and non-deceptive; advertisers must have evidence to back up their claims; and advertisements
cannot be unfair. David H. Bernstein, et al., The Law of Advertising, Marketing and Promotions,
§ 10.04 Alcohol, Tobacco & Firearms (Apr. 2024). As with any advertising, broadcasters must
ensure that firearm ads are truthful and not deceptive. This includes avoiding unverified claims
about safety or other qualitative attributes and ensuring that all legal restrictions, such as
background check requirements, are clearly communicated.

In the past some groups claim that because the FTC has authority to prohibit deceptive or
unfair advertisements, there’s a strong argument that firearm advertisements promising home
protection are unlawful. J. Vernick, S. Teret. and D. Webster, Regulating Firearm Advertisements
that promise home protection. A public health intervention., JAMA, 7;277 (May 1997); Brady,
Giffords Law Center to Prevent Gun Violence, and March for Our Lives, The Gun Industry’s
Advertising: Effective, Deadly, and Actionable, FIREARMS ACCOUNTABILITY COUNSEL
TASKFORCE (April 7, 2022) https://firearmsaccountability.org/FTCPetition.pdf. Although, the
FTC has not taken action to prohibit such advertisements, the Indiana Supreme Court has held that
these arguments are sufficient to pursue a claim. Although it remains unclear whether such a claim
would succeed, broadcasters should remain vigilant.

It is also worth noting a bill titled “Protecting Kids from Gun Marketing Act” was
introduced in the Senate on February 2, 2023, and is currently in committee, though it has not yet
been passed by either the Senate or the House of Representatives. This bill seeks to direct the
Federal Trade Commission to establish rules prohibiting the marketing of firearms to minors. This
would include any form of marketing that might appeal to children, such as youth-oriented
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branding in advertisements. Although this bill has not been enacted, caution is particularly
important in ensuring that ads do not target children, do not depict unsafe gun use, and avoid airing
on stations with a young audience demographic. Even if no court has yet held a media outlet liable
for promoting firearm sales that led to harm, the mere possibility of lawsuits—regardless of the
outcome—can be costly to defend.

Additionally, broadcasters should be aware of state laws and potential liability issues,
particularly in states like Illinois, where recent legislation bans advertisements appealing to
children, militants, or those who might use guns illegally. Indiana stations with reach into Illinois
audiences must be especially cautious with their advertising content to avoid legal repercussions.

In summary, the regulation of firearm advertising follows general consumer protection
principles, requiring truthfulness and substantiation of claims. Ensuring that all advertisements are
truthful, non-deceptive, and supported by verifiable evidence is crucial, particularly when making
claims about safety or protection. Broadcasters should also be mindful of additional state laws,
especially when their content may reach areas with stricter regulations. Although legal challenges
to firearm advertisements have not yet resulted in significant changes to the regulatory landscape,
the potential for costly litigation underscores the importance of a careful and compliant approach
to advertising in this area. By adhering to these guidelines, broadcasters can mitigate risks and
maintain their commitment to responsible advertising practices.
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