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I.
The Indiana Disclaimer Law for Political Advertisements

 In general, federal law, not Indiana law, regulates political messages made on behalf of candidates for political office and broadcasted via radio, television, the Internet or e-mail.  Indiana law does not govern political advertising in broadcasting because federal law already addresses this area.  Ind. Code § 3-9-3-2.5 (statute does not govern “communication[s] in a medium regulated by federal law”).  Federal law governs radio and television broadcasting of political advertisements.  See 11 C.F.R. § 110.11 (advertising and disclaimers for federal elections); 47 U.S.C. 315 (provision of Communications Act requiring offer of equal opportunity to use broadcasting station to all political candidates); 47 U.S.C. 312 (provision of Communications Act requiring offer of reasonable access to broadcasting station to federal candidates).  

The Indiana Election Division (“Division”) is charged with the responsibility of overseeing Indiana’s election and voter registration professionals, office holders and candidates, committee chairs and treasurers, and Hoosier voters.  Given the breadth of federal law that addresses political advertising in broadcast media, the Division has taken the position that Indiana laws, with respect to political advertising, focus instead on the print media.
One Indiana statute expressly governs political advertising in mediums other than radio and television broadcasting.  This statute is brought to the attention of the members of the Indiana Broadcasters Association in the event that a broadcaster also owns newspapers, provides billboards, or otherwise falls within the coverage of the Indiana law.  The Indiana law, Indiana Code § 3-9-3-2.5(b)(1) and (d), requires that political advertising through a newspaper, a magazine, an outdoor advertising facility, a poster, a yard sign, a direct mailing, or any other type of general public political advertising that “expressly advocat[es] the election or defeat of a clearly identified candidate” include a disclaimer that provides “adequate notice of the identity of persons who paid for…the communication.”  

Disclaimer Law Applicable to Newspapers and Billboards

Examples of political materials and literature requiring disclaimers include:  newspaper advertisements, magazine advertisements, billboards, signs, posters, yard signs, portable billboards, brochures, leaflets, circulars, letterheads, direct mailings sent to over one-hundred (100) people, and “any other type of general public political advertising.”  See the Indiana Election Division’s 2010 Indiana Campaign Finance Manual, available at http://www.in.gov/sos/elections/files/2010_Campaign_Finance_Manual.pdf (revised September 2009) (Chapter 9 of the manual offers a helpful summary of Indiana’s political signs and disclaimer requirements).

The rule’s rationale is to preserve the integrity of candidate races.  Majors v. Abell, 792 N.E.2d 22, 28 (Ind. 2003).  Anonymous statements about candidates for public office may enable abuses.  Id.  The unaccountable statements may be damaging, irresponsible, and misleading.  The Indiana legislature has determined that a level of accountability is necessary in order to deter corruption in candidate elections.

Accordingly, a disclaimer is required when the name, or a photograph, or a drawing of the candidate appears in material, or the identity of the candidate is apparent by unambiguous reference, and the material expressly advocates for the election or defeat of the identified candidate.  Ind. Code. § 3-9-3-2.5.  The penalty for failure to include a disclaimer on literature or other material concerning a candidate is a Class A misdemeanor, punishable by up to a $5,000 fine, not more than one (1) year imprisonment, or both.  Ind. Code §§ 3-14-1-3, 35-50-3-2.

The language required for the disclaimer varies depending on who paid for the literature or material.  The disclaimer cannot be difficult to read or easily overlooked, and must be presented in a clear and conspicuous way.  The law does not require that the disclaimer be placed on each page of a mailing or other communication containing multiple pages, so long as it appears on either the front page or an inside page.  See the Indiana Election Division’s 2010 Indiana Campaign Finance Manual, available at http://www.in.gov/sos/elections/files/2010_Campaign_Finance_Manual.pdf (revised September 2009).
Application of the disclaimer law

In Majors v. Abell, the Seventh Circuit Court of Appeals determined that the disclaimer requirement applies to “individuals, organizations, or committees who purchase advertisement time or space or circulate or publish material in support of or in opposition to a candidate, a political party, or a public question” and indeed to “all individuals and political organizations” who do any of these things.  317 F.3d 719 (7th Cir. 2003).  The Court rejected any narrower interpretation of the “persons” affected by the disclaimer requirement, and certified the question of the definition of “persons” to the Indiana Supreme Court.  The Indiana Supreme Court held that for purposes of the disclaimer statute, [t]he term “person” in Indiana Code section 3-9-3-2.5(b) and (d) is not limited to candidates, authorized political committees or subcommittees of candidates, and the agents of such committees or subcommittees.  Rather, it includes any individual or organization.  Majors v. Abell, 792 N.E.2d 22, 30 (Ind. 2003).

Thus, the disclaimer requirement applies to all individuals or political organizations, whether or not the individual or organization is required to file campaign finance reports.  The disclaimer law also applies to political messages concerning candidates for selection to fill a vacant office or ballot position at a party caucus.  Importantly, however, to trigger the disclaimer rule, the material must still clearly identify a candidate and expressly advocate the selection of a clearly identified candidate to fill a vacancy in an office or on the ballot, or the defeat of such a candidate.  Notably, Section 2.5 is limited to candidate elections; it does not apply to issue elections.  See Majors v. Abell, 792 N.E.2d 22, 27 (Ind. 2003).
When the disclaimer law does not apply

The disclaimer law does not apply to messages concerning precinct committeemen or state convention delegates elected at a primary.  A disclaimer is also not required on literature or material supporting or opposing a referendum, or concerning a public question.  Indiana law defines the term “public question” as “a constitutional amendment, proposition, or other issue submitted to the electorate at an election.”  See Ind. Code § 3-5-2-41.  Although many parts of the Indiana Election Laws do apply to public question elections, Indiana Code section 3-9-3-2.5 does not.  See Ind. Code § 3-9-3-2.5(a)(2).  Additionally, a political action committee soliciting funds to pay its administrative costs is not required to include the disclaimer required by the state law since these “administrative costs” are not “contributions” under Indiana law.  Ind. Code § 3-5-2-15(e).  Furthermore, another exception to the disclaimer requirement applies to certain types of materials “made by a regular party committee.”

II.
False Advertising as to a Candidate’s Status

An additional Indiana Code section prohibits a person from knowingly or intentionally authorizing, financing, sponsoring, or participating in the preparation, distribution, or broadcast of paid political advertising or campaign material that falsely represents that a candidate in any election is or has been an officeholder.  Ind. Code § 3-9-3-5(c).  However, this law also contains two exemptions.  First, it does not apply to communication relating to an election for a federal office.  Ind. Code § 3-9-3-5(a)(1).  Second, as to a state or county election, this statute does not apply to any person whose sole act is, in the normal course of business, participating in the preparation, printing, distribution, or broadcast of the advertising or material which contains the false representation.  Ind. Code § 3-9-3-5(a)(2).  Thus, broadcasters are generally exempt from liability under this statute.  We have contacted the Division, and they have advised that this interpretation, immunizing broadcasters from liability under Section 3-9-3-5(a)(2), is correct.  The intended aim of the statute is to sanction candidates who falsely advertise, not the broadcasters who innocently publish the advertisements.
� Ind. Code § 3-9-3-2.5 (h) A communication by a regular party committee consisting of:


(1) a printed slate card, a sample ballot, or other printed listing of three (3) or more candidates for public office at an election;�(2) campaign materials such as handbills, brochures, posters, party tabloids or newsletters, and yard signs distributed by volunteers and used by the regular party committee in connection with volunteer activities on behalf of any nominee of the party; or


(3) materials distributed by volunteers as part of the regular party's voter registration or get-out-the-vote efforts;�must clearly state the name of the person who paid for the communication but is not required to state that the communication is authorized by any candidate or committee.
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